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UDGMENT B PER:MEMBER(A)

(Delivered on this 15t day of February, 2019)
Shri R.N. Chavan, 1d. counsel for the applicant and Shri AM.

Khadatkar, learned P.0. forthe resp(;ndents.

2. In the,sys'tem of oﬁr gdvernance mostly procedures are
followed as per the provisions contained in the government resolutions.
Many times Government Resolutions are subsequent to various court
orders/ directions. It is also felt that though G.Rs. are issued with
intention of better governance but many times its provisions confront
realities of day to day governance and service to people. When such
contradictions arise the issues are confronted before this Tribunal or
Courts. It becomes imperative to bring cohesiveness between provisions
of G.Rs. and day to day governahce and sefvice to people. The present
O.A.' is similar to that situation and that is the reason that one interim
ordér was passed on 4% October,2018 by this Tribunal which is
reproduced below :- |

“The applicaht has apph'ed for the post of Police Sub-Inspector under
NT (B) (Sports} category: One post was reserved for NT category. It is
stated that the applicant has cleared preliminary examination and at the
time of preliminary examination also, it was made obligatory for the
candidates to get verified the Sports certificate from the competent
authoritjl before the particular date. The applicant has cleared the
preliminary examination and was ehgzble for main exammatzon The

applicant has also cleared main examination. He has to appear for

physical test and oral interview, /wtlch/lsscheduled to be- held on
P
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08/10/2018 and onwards. Howevér", as per declaration dated
21/09/2018, candidates have been directed to produce duly verified sports
certificates which must be prior to 16% May,2017. The applicant has
produced the sport certificate, which bears no date and shows that he has
participated in the sports events in 2009-2010 ie. in between 25th to 30
September,2009. He has also applied for verification of certificates prior to
10/04/2017. But the certificate was issued late i.e. on 29 May,2017 and,
therefore, the applicant apprehends that he may not be allowed to
participate in the physical ahd oral test. The learned counsel for the
applicant submits that the notification dated 21/09/2018 has been issued
all of a sudden after recruitthent process was initiated, In the notification

dated 02/08/2018, it has been mentioned in note no.2 as under :-
“ gaga [ETCHSIER gom. qdiden gaendet ad seie @ Sioa SilaeEare
(IRTEIRE) STZAT & e e encla @ R @ Pist e Raie
09/0/2096 dshem el frfgER a cd sigAEA alies eI sels el
9¢/0c/2096 AR YeRTAD sl agEAR e Il sizsifa desidas Flfa Baee
siRenge Awasd TE-a veimd) Eifan B! Bis Raad gl e e srcEEEad,
gef adigtear iet R BN sifiar B wgaEt Raid 95 #,20 9. Acfle) favart Acgelta
pisr gAMTA I FH g 35t AGy B S FAwE Eacclca iR
siigreia, 20 90 fés’a? aegdiar st IqH AT, PIE GATTA gEateEIaTEr 3;35{151' G
aed st e, |
‘From which, it seems that, the sports certificate should be prior to
18/08/2016 and it should have been verified from the competent authority
before 17/10/2017. As per this condition, the applicant has obtained the
said certificate. But the notification dated 21/09/2018 show that the
certificate shall be verified prior to 16t May,2017. The learned counsel for
the applicant submits that the respondents ‘have changed the date after the
process was initiated. Considering these facts, it will be in the interest of
justice to protect the applicant for the time being and, therefore, the

respondents are directed not to disqualify the applicant only on the ground

P
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that he does not possess and verified the sport certificate on or before
16/05/2017. If he cleared the physical and oral tests on merits, his result

may be keptina sealed cover”.

3. In this O.A. an advertisement was published bearing
Np.23/2017 on 26/04/2017 (Annex-A-1,P-12 to 15) for the posts of
Assistant Cell Officer, Sales Inspector, Police Sub Inspector through the
MPSC i.e. the respondent no.3. Online applications were called for the
eligible candidates for preliminary examination which was scheduled on
16/07/2017. At Sr.No.1.3 of the advertisement, post of Police Sub
Inspector Group-B is shown tptal 650 posts were shown in which various
posts were reserved for various reservéd categories. The present
applicant applied under reserved category of “NT (B) from Sport
Quota”. One p'ost is shown for this category. The applicant applied for
that postas he is eligible for that p"oist as meriforic)us sports persons. The
respondent no_.3 has issued the next advertisement pearing no.66/2017
for main examination on 03/ 10/2017 (AnneX-A-Z, P-16 to 19) for the
above said poét. The applicant has successfully passed by the
preliminary examination so, he was eligible for the main examination
therefore he has filled the online application for the above stated post as
per advertisement for fnain examination which was scheduled on
05/11/2017. The appl.ican.t received the online hall ticket from the
respondent n0.3 for main examinétion. The MPSC i.e. respondent no.3

has published result of main. examina’éjon through roll numbers of

o
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qualified cahdidates on 02/08/2018 (Annex-A-S,P—ZS to 39). The
applicant’s roll number is in the qualified candidates list, it means he has
successfully passed the main examination and he is eligible for the next
stage le. for physical examlnatlon and oral interview which was
scheduled on 08/10/2018 along with result dated 02/08/2018 the
respondent 1n0.3 published four notes. In which the applicant is
concerned with the sr.no.2 note which was very much important to the
applicant. As per that note the applicant has to possess the meritorious
sport certificate on or before last date of filling the form for preliminary
examination ie. 16/05/2017 and the wverified meritorious sports
certificates from the respondent no.4 on or before last date of filling the
form for main examiﬁation ie.17/10/2017. As per this note the ﬁrésent
applicant having the meyito'rioﬁs Sports certificate of the year 2009-2010
and verified meritorious sports certificates from the respondent no.4
which was received on 29/ 0.5 / 2017.

‘4-. Suddenly in the mlddle of the process the respondent no.3
changed the rule of the recrultment process. The respondent no. 4 has
published the declaration in‘second adveftisement for the post of Police
Sub Inspector in sport category, wherein it has been stated that, It is
mandatory that the candidate who has qualified for the physical
exémination for the post of Police Sub Inspector, Group-B has to pﬁssess

the meritorious sports certificate and verified meritorious sports

o
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certificate on or before last date of submitting the application for
preliminary examination i.e. 16% May,2017. As per G.R. No. TEAEN-2 003 /T
5. 6¢/BgA-2, dated 01/07/ 2016 (Annex-A-9,P-46 to 64) the Government
of Maharashtra has issued the guidelines for 5 04 reservation to
meritorious sports person in Government and Semi Government services
in which pa_fa no. 4(v) the i)rocedure for verifying the sports certificate
and time limit is given. ‘The applicant applied to the respondent no.4 for
verifying the sport certificate on 10/04/2017 much before the first
advertisement for preliminary examination for service purpose. But as
per the time }imit given in the above stated G.R. the respondent no.4 did
not give the verified sports pertificate to ‘the applicant after much of
persuasion by the applicant. The applicant received verified sports
certificate on 29/05/ 2017. The applicant submits that there is no fault
‘on his part for verifying the sports certificate because much before first
advertilsement he has given for verification.

5. . The respondent no.3 has issued the general guidelines
booklet for the competitive examination, "i.e., like present one in which
the column nos. 2.2.8.2 véry clearly stated that for the sports category
persons before the oral intervie\/\}r the candidate has to possess the sport
certificate and verified sports certificate from the Competent Authority
and produce at the time of interview. In view of this, the applicant

submits that as he was having the sports certificate and verified sports
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certiﬁcate_ from the Competent Authorify, i;e., respondent no.4 and oral
interview was scheduled on 08/10/2018, before the oral interview he
was eligible for that post from the sport category. The applicant submits
that he was eligible for physical examination. Had he passed the physical
examination, then he would be eligible for the oral interview. It is stated
that in the time schedule of the respondent no.3 that on one day itself
physical and oral examination will be over. If the applicant succeeds in
the physical examination, then he will be eligible for oral intervieﬁv, At
the time of oral interview the original documents, certificates will be
verified .by' 'tﬂhe respondeht no.3 and. at that time it is ap.prehension that
as per dgclération dated 21/09/2018 the applicant may be disqualified
by the respondent no.3 on the grou‘n.d that he did not possess the verified
sports certificate on or before 16/05/2017. The applicant may not be
disqualified by the respondent nd.3, only_on the ground that he does not
possess the verified sport certificate on or before 16/05/2017 and he
may be considered for the post of Police Sub Inspector in NT (B) Sports
Category. Being aggrieved the action of respondent no.3 the applicant
has filed_this 0.A. The applicant has prayed following reliefs :-
“8 (A) The present O.A. may kindly be allowed.

(B) The applg'cant may not be disqualified by the respondent no.3, only on

the ground that he does not possess the verified sports certificate on or

>
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before 16/05/2017 and he may be considered eligible for the post of Police
Sub-Inspector in N.T. (B) Sports Category. |

(C) The respondent no.3, i.e, MPSC may kindly be directed to allow the
applicant for orlalnlinterview which is scheduled on 08/1 0/2018 or onwards

if he passes the physical examination.
(D) The Notice/ declaration ddted 21/09/2018 issued by respondent no.3

may kindly be auashed and set aside to the extent of present application”,

6. Duﬁng the course of hearing of 0.A. learned P.O. submitted |
on 18/01/2019 that the MPSC [R/ 3j has not filed reply even after
repeated reminders.

7. The 'ﬁon’ble Supreme Court in Charles K. Skaria and Ors. Vs.
Dr. C.Mathew & Ors reported in AIR 1980 Supreme Court 1230. We

are reproducing below the para no. 20 of the said Judgment.

“There is nothing unreasenable nor arbitrary in adding 10 marks for holders of a
diplomd. But to eam.this extfa i 0 marks, the diploma must be obtained at least on or
before the last date for application, not later. Proof of having obtained a diploma is
different from the Jactum of h&ving got if. Ha;?.the candidate, in fact, secured a diﬁloma
before the ﬁnai date of applicd'rioh | folr admissioﬁ.to the degréé course ? That is the
primary question. It is prudent to produce evidence of the diploma along with the
apﬁlication, but that is secondary. Relaxation of the date on the first is illegal, not s0 on
the second. Academic excellence, through a dz}.ﬂonéa for which extra mark is granted,
cannot be denuded because proof is produced only later, yet before the date of actual
selection. The emphasis is on the diploma, the proaof thereof subserves the factum of

possession of the diploma and is not an independent factor. The prospectus does say:
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(4)() : 10% to Diploma holders in the selectioﬁ of candidates 10 MS., and
M.D., courses in the respective subjects o sub-specialities.

13. Certificates to be produced .- In all cases true copies of the following
documents have to be produced.-

XX XX XX

(k) Any other certificates required along with the application.

This composite statement carmot be vead formalistic fashion. Mode of proof is
geared to the goal of the qualification in question. I is subversive of sound
interpretation and redlistic decoding of the prescription {0 telescope the two and
make both mandatory in point of time. What is essential in the possession of a
diploma before the giver date; what is ancillayy is the safe mode of proof of the
qualification. To confuse between fact and its proof is blurred perspicacity. To
make mandatory the date of acquiring the additional qualification before the last
date for application makes sense. But if ‘it is unshakeably shown that the
qualification has been acquired before the velevant date, as is the case here, to
invalidate this merit factor because proof, though indubitable, was adduced a few
days later but before the selection or in a manner not mentioned

in the prospectus, but still above board, is to make procedure not the handmade
but the mistress and form not as subservient to substance but as superior 1o the
essence.” -

8. In above Judgment Hon'ble Apek Court has pointed out that

having certificate is more important than getting it verified.

9.. The Principal Bench of MAT, Mumbai Bench has passed
orderé in O..A.Nos“...6.10-/2017, 204/2018 & 635/2018 on 19/11/2018.
‘The order in 0.A. No. 635/2018, regarding provisions of G.R. No.
aﬁa‘(-aoowu.ﬁ%clﬁgﬁlﬂ, dated 01/07/2616 para nos. 4 (V), the .detail
observations have been made in para no. 11 and 12 of ’.d.le]udgm.er.lt,

which are reproduced below:-

N

“11,  Finding on Questions:-



Question No. (1}.

Findings

(@)

(b)

(c)

1 | 0.A.No.780 of 2018

|

Whether conditions contained in clause 4(v) of Govermment
decision dated 1.7.2016 and requiring that candidate must obtain
the Validation Certificate of participating in Sports before the last
date fixed for nomination, results in denial of opportunity of being

a candidate for public employment?

In so far as first question 1s concerned, this Tribunal has decided
O.A 610/2017 and held that imposition of a condition, compliance
whereof is exclusively within the domain of the executive and is
beyond the control of candidate cannot be made a hurdle in the
way of a individual of becoming d candidate for public

employment.

Denial of candidature to a citizen In the matter of public
employment on account of failure to comply with a condition
which is beyond his physical control, human limits and is a matter
of authority and domain of public aquthorities, can never be
imposed. Imposition of such condition result in violdtion of
fundamental Rights of equal opportunity of consideration in the
matter of public employment, is utter violation of Articles 14 & 16
of the Constitution of India. o

This Tribunal holds for the reasons recorded in 0.A 61072017 and
0. A. 204 of 2018 decided today, that the imposition of condition
of possession of certificate by a candidate before the last date
fixed for mqking application cannot apply to the candidates
whose claim for verification or vetting of the Sports Certificate is
pending before the du_thorities and the candidate is not

responsible for the delay and the blame is not attributable to the

candidate.
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(d) In view of the said discussion and findings, Question No. 1 is
answered against the authorities and in  favour of the

Government.

(e)  Therefore, applicant is held entitled for consideration of his claim

on his own merit and in accordance with the recruitment rules.

Question No. (2} On facts, has the applicant made out a case of his eligibility on

account of failure'to possess validation, delay in grant whereof is

not attributable to him.

Findings : The details as to how the applicant had participated, his

12

(a)

(b

(c)

Certificate had been validated and Respondent no. 2 took more

than two months’ time are admitted facts.

In the result, O.A is allowed in following terms:-

Clause 4{v) of Government decision dated 1.7.2016 shall not apply to applicant’s

candidature for his claim being considered.

Applicant’s candidature be considered on the basis of validity certificate
received by him on 5.7.2017, which is on record of 0.4, at Exh. G, page 49

Applicant’s candidaturé be considered on its own merit and Respondent shall
grant to him due placement in the provisional and final merit list in accordance
with the Recruitment Rules and all consequential benefits according to his
entitlement as regards his eligibility as to appointment according to his merit
and as pér the rules and procedure of recruitment, except impugned para/ Rule

4(v} contained in Govt. Decision dated 1.7.2016.

e
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passed :-‘ .
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In view of discussions in forgoing paras, following order is

ORDER

( - =
The MPSC, i.e., respondent no.3 is directed to open the result

kept in sealed cover as per para no.2 of interim order dated 4%

October,2018 and process it as per their rules and regulations. With this,

 the O.A.is disposed of with no order as to costs.

Dated :- 01/02/2019.

dnk.



